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TAX NEWS
By TENNIE C. LEONARD, CPA, Memphis, Tennessee
We are sometimes reminded by the ap
Much is heard in this era of high incomes
pellate staff when, abandoning hope for a and high taxes that incentive has been
settlement of tax controversies, we ask for a destroyed. Now we find this is no new com
“ninety day letter” under which in ordinary plaint. Many centuries ago one of the
circumstances a decision of the Tax Court prophets expressed that idea in the Old
may be expected in about four years, that Testament, Ecclesiastes 5:11, “When goods
the Tax Court has some eleven thousand increase they are increased that eat them;
cases docketed. That the Tax Court is not and what is there to the owners thereof,
unmindful of that situation may be seen saving the beholding of them with their
from occasional expressions in some of the eyes.”
opinions now being handed down. For ex
*
*
*
ample, in the case of Loren S. Brumber v.
Commissioner, TC Memo opinion, docket
It is always a source of satisfaction to
No. 31820, Judge Opper had this to say:
taxpayers to see the Commissioner “hoist
“In conclusion we may perhaps be
on his own petard.” They can take some
permitted to comment that this pro
small satisfaction in the case of Albert K.
ceeding adds one more to the increasing
Orth, TC Memo, May 12, 1952.
list as to which only the failure of
In late years the Commissioner has been
proper administrative disposition can
attacking
“thin corporations” and some
account for their submission here.”
times he is successful in his contention that
Published at about the same time was a what the taxpayer considered advances to
decision in the case of Harold A. Chris his corporation were actually capital invest
tensen, 17 TC....... No. 177, in which the pe ments. In this instance, the Commissioner
titioner claimed a deduction for entertain was on the other side of the fence. Taxpayer
ment of salesmen under his supervision. In had made substantial advances to his cor
his opinion Judge Murdock found:
poration for which no stock was issued until
“The petitioner does not know exactly
immediately prior to his sale of the stock.
how much he spent on salesmen under
The Commissioner contended for a short
• him and on their wives and children.
term capital gain on the transaction. The
. . . The one answer clearly wrong is
Court agreed with the taxpayer that his ad
that given by the Commissioner who al
vances to the corporation were not indebted
lowed no -deduction whatsoever. . . .
ness of the corporation, but rather capital
The parties should have settled the case
investment on the sale of which the tax
on some amicable basis, but since they
payer realized a long-term capital gain.
failed to do so, the Court, following the
*
*
*
principle of Cohan V. Commissioner,
39 Fed. (2d) 540 has determined that
Whether because their earnings are usu
$300 is a proper deduction.”
ally not sufficient to cause them tax prob
Tax practitioners generally, we believe, lems, or because internal revenue agents
are convinced that the reorganization of the respect the cloth, ministers of the gospel
Bureau of Internal Revenue now in process are not usually found in the tax courts.
will operate to curtail taxpayers’ opportuni One skeptical examiner, however, has tried
ties for administrative settlement of tax to tax the pastor on a gain from the sale
issues, with the result that litigation may of his Amazing Grace Tabernacle Church,
be increased even beyond the present which, of course, belonged to the congre
volume.
gation. The proceeds of the sale were used
This could create a situation where the to build another church. The agent also at
Treasury Department may be forced to tempted to tax the minister with the un
accept the solution offered by Representa recorded expenditures of the church income.
tive Mills and approved by the American If you would like to see how far afield a
Institute of Accountants which would result revenue agent can get, read the memoran
in the establishment of a Tax Settlement dum findings of fact and opinion in the
Board for the “speedy, informal and inex case of Reverend and Mrs. Harold L. Du
pensive presentation of the contentions of Rossette, TC Memo opinion, docket No.
the taxpayer and the Commissioner.”
28556, entered April 23, 1952.
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